DECISION OF THE FOOTBALL LEAGUE IN RELATION TO MR MASSIMO CELLINO

1.

Introduction

1.1

On 18 March 2014, a court in Cagliari, Italy, issued a judgment in criminal
proceedings brought by the Public Prosecutor of Cagliari (no. 7354/12). The court
declared Mr Massimo Cellino guilty beyond reasonable doubt of the crime of
evasion of import tax payable in respect of a boat, contrary to Article 292 D.P.R.
43/1973 in connection with Article 70 D.P.R. 633/1972 (the Judgment). The
Judgment was in summary form, with reasons to follow.

1.2

If the Judgment constitutes a conviction by a competent court having jurisdiction
outside England and Wales for a like offence to an offence involving a 'Dishonest
Act', within the meaning of Appendix 3 of The League's Regulations (i.e., an act that
would reasonably be considered to be dishonest), then (using the defined terms set
out in Appendix 3) the Judgment is a 'Disqualifying Condition' that disqualifies Mr
Cellino from acting as a ‘Relevant Person' in respect of Leeds United Football Club
(LUFC) or any other Club until the conviction is deemed spent.

1.3

On 24 March 2014, The League decided that the Judgment did satisfy those criteria
and so did amount to a 'Disqualifying Condition' within the meaning of Appendix 3.
However, on 5 April 2014 the Professional Conduct Committee (consisting, by
agreement of the parties, of Mr Tim Kerr QC alone) (the PCC) upheld Mr Cellino's
appeal against The League's decision. Mr Kerr agreed with The League that
(contrary to Mr Cellino's submissions) the Judgment constitutes a 'conviction' for
purposes of Appendix 3 (even though under Italian law it is not final, and Mr Cellino
is therefore presumed innocent, until all appeal rights have been exhausted). (PCC
decision, para 76). However, Mr Kerr found that the Judgment in its summary form
did not provide 'enough factual information to reach the conclusion that what [Mr
Cellino] was convicted of was conduct which would reasonably considered to be
dishonest' (para 120). Mr Kerr therefore ruled: 'I conclude that it would not be
reasonable on the evidence before me to consider Mr Cellino's conduct to be
dishonest and that accordingly he is not subject to a Disqualifying Condition. It
follows from my reasoning above that if the reasoned ruling of the court in Cagliari
discloses that the conduct of Mr Cellino was such that it would reasonably be
considered to be dishonest, he would become subject to a Disqualifying Condition.
But that is not a matter before me' (PCC decision, para 124).

1.4

The court in Cagliari re‐issued the Judgment on 28 July 2014, this time with detailed
reasons. By application to the Italian courts, The League obtained a copy of the
reasoned Judgment. Once the reasoned Judgment had been translated and
reviewed, The League invited Mr Cellino and his lawyer (Professor Cocco in Italy) to
make any comments they saw fit on the reasoned Judgment. Comments were
received from Professor Cocco on 19 November 2014 and on 21 November 2014.

1.5

The Board of Directors of The League convened on 27 November 2014 to consider
the reasoned Judgment and the comments received from Professor Cocco, and to
determine:
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1.5.1

whether the Judgment constitutes a conviction for purposes of Appendix 3;
and

1.5.2

if so, whether the conviction was based on conduct that would reasonably
be considered dishonest.

1.6

The League’s Chief Executive Officer declared an interest as a former director and
employee of LUFC, and took no part in the decision.

2.

Does the Judgment constitute a conviction for purposes of Appendix 3?

2.1

In his comments, Professor Cocco notes that:
2.1.1

Mr Cellino has appealed against the Judgment;

2.1.2

therefore the Judgment is not a ‘final judgment’; and

2.1.3

therefore under Italian law (specifically, Article 27 of the Italian Constitution,
which provides that ‘[a] defendant shall be considered not guilty until a final
sentence has been passed’) Mr Cellino is considered to be only 'accused' and
not yet 'convicted'.

Professor Cocco asserts that this means Mr Cellino may not be considered
'convicted' of a crime for any purpose, including for purposes of Appendix 3 of the
Regulations.
2.2

This is not a new argument. It was made by Mr Cellino's lawyers to the PCC back in
March 2014. In response, The League argued that the word ‘conviction’ as used in
Appendix 3 should be given the ordinary and natural meaning it bears in England,
i.e., as ‘the act of proving, finding or adjudging a person guilty of an offense or
crime’. It noted that the Judgment falls squarely within that definition, since it
expressly and unequivocally finds Mr Cellino guilty of a crime. It noted that an
English defendant against whom such a finding was made would certainly be subject
to disqualification under Appendix Three, irrespective of any appeal he might have
filed against the conviction. It argued that Mr Cellino should not be treated any
differently.

2.3

In its decision of 5 April 2014, the PCC rejected Mr Cellino's arguments and accepted
The League's arguments on this point, on the basis that:
2.3.1

the word 'conviction' in paragraph 1.1(e)(ix) of Appendix 3 'is clearly used in
an English law sense' (PCC decision, para 74); and

2.3.2

the Judgment 'was a formal finding by a court of competent jurisdiction,
following due process, that Mr Cellino is guilty beyond reasonable doubt of
the crime with which he is charged, and that finding brings to an end the
proceedings before that court. That is sufficient' to make it a 'conviction'
within the meaning of paragraph 1.1(e)(ix) of Appendix 3 (PCC decision,
para 76).
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2.4

Mr Cellino did not seek to challenge that ruling when it was made back in April 2014,
and it therefore stands and is binding on him now. It cannot be re‐opened but
rather must be followed.

2.5

Professor Cocco argues that treating the Judgment as a conviction for the purposes
of Appendix 3 would infringe Mr Cellino's 'right to the presumption of innocence'
pending final judgment. However, the Board noted that:
2.5.1

The League made a formal application to the Italian courts to be given a copy
of the reasoned Judgment, expressly on the basis that it needed to
understand the reasons for the Judgment to know whether Mr Cellino
should be disqualified pursuant to Appendix 3 of the Regulations. It was the
Court of Appeal in Italy that granted The League's application. It would
hardly have done so if The League's proposed use of the reasoned Judgment
infringed Mr Cellino's rights under Italian law.

2.5.2

Furthermore, Article 11 of the Italian Olympic Committee’s “Codice di
Comportamento Sportivo” (Code of Behaviour in Sport) permits interim
disqualifications ‘even if the sentence is not final’, and in accordance with
that Article the FIGC (the Italian national football association) reserves the
right, by order of its Federal President, to impose interim suspension on
individuals for certain offences after conviction at first instance, even if the
individual has appealed against the conviction and that appeal remains
pending. (See Art. 22 ter of the Ordinary Internal Rules of the Italian FA).
This demonstrates that even under Italian law, a first instance conviction can
be made a trigger for exclusion from sporting office, notwithstanding that
the conviction is being appealed and so is not ‘final’ and the defendant
continues to be presumed innocent pending the resolution of the appeal.

2.6

Professor Cocco also argues that treating the Judgment as a conviction for purposes
of Appendix 3 would infringe Mr Cellino's 'right to non‐discrimination on grounds of
national origin'. Far from discriminating against Mr Cellino on the grounds of his
nationality, The League is simply insisting on treating him in the same way as it
would treat anyone found guilty of a relevant crime in England, and declining to
grant him preferential treatment that (as demonstrated above) he would not be
entitled to even under Italian law. This position is supported by the decision of the
PPC (at para 129) when it ruled that ‘it would be wrong to treat Mr Cellino’s
constitutional status as an innocent person as a compelling reason why he should
not, despite the above, be disqualified. It is unattractive to suggest that a person who
has dishonestly evaded payment of import duty should be allowed to act as a club
director when other persons convicted of similar offences of dishonesty are properly
excluded from doing so’.

2.7

As a consequence, the Board concluded the Judgment by the Cagliari court that Mr
Cellino is guilty of the crime of tax evasion constitutes a ‘conviction’ within the
meaning of Appendix 3, notwithstanding that he has appealed against that
Judgment.
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3.

Is the conviction based on conduct that would reasonably be considered
dishonest?

3.1

As noted above, the PCC specifically stated in its April 2014 decision that 'if the
reasoned ruling of the court in Cagliari discloses that the conduct of Mr Cellino was
such that it would reasonably be considered to be dishonest, he would become
subject to a Disqualifying Condition'.

3.2

Having considered the reasoned ruling of the court in Cagliari in detail (including in
particular the parts of the reasoned ruling set out in the Confidential Appendix to
this decision), The League's view is that the conduct on which Mr Cellino's conviction
for tax evasion was based would reasonably be considered to be dishonest. Indeed,
Professor Cocco has not sought to argue otherwise. Rather, Professor Cocco argued
that the crime of which Mr Cellino was convicted cannot be considered to involve
dishonesty because the only penalty imposed was a fine. However, the test under
Appendix 3 is whether the crime of which Mr Cellino was convicted involved conduct
'which would reasonably be considered to be dishonest'. Where the conviction is
based on conduct that would reasonably be considered to be dishonest, the test is
met, irrespective of the nature of the sanctions imposed for the crime.

3.3

Professor Cocco also referred to a 'recent Italian law that authorises the Government
to transform criminal offences punishable only by fine into administrative offences'.
However, The League is advised that to date the Italian Government has not
exercised that authority, and there is no indication of whether it will do so, or (if it
does do so) of whether it will choose to convert the specific crime of which Mr
Cellino was convicted into an administrative offence. Therefore the point is entirely
speculative, and cannot affect The League's analysis.

3.4

As a consequence, the Board concluded that the offence of which Mr Cellino has
been convicted is a like offence to an offence involving a ‘Dishonest Act’, as that
term is defined in Appendix 3.

4.

Decision

4.1

For the reasons set out above, The League considers that the Judgment of the
Cagliari court, finding Mr Cellino guilty of tax evasion, (1) constitutes a conviction by
a competent court having jurisdiction outside England and Wales for a like offence
to an offence involving a 'Dishonest Act'; and (2) is therefore a 'Disqualifying
Condition' within the meaning of Appendix 3 of The League's Regulations.

4.2

Appendix 3 provides that such the conviction will continue to operate as a
Disqualifying Condition until the date the conviction would be deemed spent under
the Rehabilitation of Offenders Act 1974, if that Act had applied to the conviction. In
accordance with section 5(2) of the Rehabilitation of Offenders Act (as amended by
the Legal Aid, Sentencing & Punishment Act 2012), the conviction would be deemed
spent 12 months after the date of the conviction, i.e., on 18 March 2015.

4.3

Therefore, Mr Cellino is disqualified from 'holding office or acting as a Relevant
Person' in respect of LUFC (or any other Club) until 18 March 2015. (See paragraph
2.1 of Appendix 3). This means that he must resign as a director of LUFC 'forthwith'
(see paragraph 2.2(a) of Appendix 3), and he must not otherwise act in a manner
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that would qualify him as a 'Relevant Person' (as defined in Appendix 3) until 18
March 2015. The League directs that Mr Cellino must resign as an LUFC director and
take such steps as are necessary, having regard to the circumstances of LUFC, to
satisfy The League that he is not acting in a manner that qualifies him as a 'Relevant
Person' in respect of LUFC, within 28 days of the date of this decision. (An
application for more time will only be considered where based on exceptional
circumstances).
4.4

The League notes that further to paragraphs 6.1 and 6.2 of Appendix 3, Mr Cellino
has the right to appeal to the PCC against this decision on the grounds that:
4.4.1

contrary to the above analysis, he is not in fact subject to a Disqualifying
Condition; and/or

4.4.2

even if he is, 'there are compelling reasons why [the conviction issued by the
Cagliari court] should not lead to disqualification under this Appendix 3'.

Paragraph 6.1 specifies that any such appeal must be lodged within 14 days of
receipt of this decision. The decision is not stayed pending resolution of the appeal.
However, if Mr Cellino chooses to appeal, The League will work with him to try to
get the appeal completed and a decision handed down by the PCC within the 28 day
deadline mentioned in paragraph 4.3, above.
5.

Additional Matter

5.1

The Board also concluded that it was appropriate to ask an independent disciplinary
commission established under Article 77 of The League’s Regulations to consider
whether Mr Cellino and/or LUFC committed misconduct by breaching the
requirements of Appendix 3 in relation to timely disclosure of relevant information.

London, 1 December 2014
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